
Regarding the proposed requirement for "broadcast flags" in digital
television content and the potential ban on the manufacture of television
receiving devices which do not understand and obey the use of the
"broadcast flag":  As a consumer, I feel strongly that this is a
misguided idea which is highly unlikely to achieve its desired goals
while inconveniencing legitimate users and eroding what remains of
"fair use" rights under the copyright law.

First, copyright violations are best addressed through the use of
existing copyright laws.  It is already illegal to make copies of
copyrighted material under certain conditions, and therefore the use
of these "broadcast flags" is unnecessary and redundant.  The laws
already exist and enforcement mechanisms have been in place for years.
The primary utility, then, of "broadcast flags," would likely be to
curtail consumer fair use rights and to possibly extend the effect
copyright past its expiration date by preventing the recording and/or
reproduction of public-domain works.  There are good reasons for limiting
copyright to a specific term, and the use of other legal means such as
"broadcast flags" to effectively extend the period of exclusive content
ownership indefinitely undermines the intentions of the copyright
provision in the US Constitution.

Second, history has shown us that technological means for copy protection
of content are not effective against determined individuals.  This applies
regardless of whether the material is of a digital or analog nature
(which shouldn't matter anyway; the digital bits or analog waves are
simply the means to deliver the content).  Further, these restrictions,
while not effective at stopping piracy, do harm legitimate users and will
likely hurt the already-slow adoption of digital television in the US.
One needs only to look at how SCMS restrictions killed DAT as a viable
home recording format to understand why "broadcast flags" for television
would help to kill digital broadcasts.  Professional equipment, of course,
would have to be manufactured to not obey "broadcast flags" in order to
accomplish its purpose, so there is no way to prevent legitimate hardware
from getting into pirates' hands, much less illegitimate add-on boxes
that may be able to defeat the "broadcast-flag" restriction.

The most egregious harm that legitimate users would suffer would be
the erosion of existing fair-use rights, so that, potentially, a school
teacher who now can legitimately record a television broadcast and play
it back at another time for a class, would be unable to easy accomplish
this fully legal task.  Further, archivists and librarians would likely
be unable to easily preserve historic broadcasts without the direct
cooperation of the broadcaster.

In short, the "broadcast flag" concept is an ill-conceived short-term fix
for a larger problem of video piracy.  This problem is widespread enough
to be a concern to the industry, but should be dealt with by means of
existing copyright laws rather than by ineffective technical means which
serve primarily to harm consumers and erode existing rights.

Thank you for your consideration.


